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War Enlarges Lawyers’ Field of Service 


MAX THELEN* 


OUR COUNTRY is today at war. Every man who loves his country realizes more 
than ever the need of service to the state and to the nation. With the war has 
come to our people an understanding of the imperative need for efficiency in all 
branches of the nation’s life, including the courts. 

In this exigency the lawyer’s obligation is clear. It is his duty to sweep away 
the delays and technicalities of the law and to make the administration of justice 
by our courts simple, speedy and effective. We shall then again see the Temple 
of Justice strong and stately and beautiful, with people from all ranks of life 
flocking thither, their faith revived and having administered to them simply, 
promptly and fairly, the greatest of all blessings—Justice. 





Keen Interest Shown in Opinion Writing Problem 


THE RECENT February number of the JOURNAL afforded the first opportunity to 
discuss the significant rule adopted by the Texas supreme court which enjoins 
the writing of concise opinions in cases reviewed in the eleven courts of civil 
appeals. It is a brief rule with such intrinsic force as to deserve reprinting here: 

Rule 452. Opinions to be brief.—Opinions of the courts of civil appeals shall 
avoid as far as possible lengthy quotations from other decisions or texts; and 
where the issues involved have been clearly settled by authority or elementary 
principles of law, the court shall write only brief memorandum opinions. Opin- 
ions shall be ordered not published when they present no question or application 
of any rule of law of interest or importance to the jurisprudence of the state. 

The reader is invited to consider what might have been the consequence of 
acceptance of the principles above set forth if they had been followed consistently 





*Of the California State Bar. 
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by our appellate court judges for the past fifty 
years. 

But the question now is whether this eleventh 
hour conversion can prosper. One opinion is to 
the effect that if the rule is accepted and fol- 
lowed in good faith “it will be because the prac- 
titioners insist on it.” This view does not flat- 
ter the judges upon whom an economy of words 
is enjoined. There is hope at least that many 
of the thirty-three judges of civil appeals will 
realize a great responsibility. If any consider- 
able number of practitioners in these courts 
exert themselves on behalf of the rule there will 
doubtless be encouragement to the supreme 
court, which appears willing to exert both in- 
fluence and power. The language of the rule is 
imperative. The most interesting portion, per- 
haps, is the one beginning “Opinions shall be 
ordered not published—.” 

It was mere chance that the February num- 
ber contained also Judge William J. Palmer’s 
“essay on appellate courts and procedure.” But 
it was a fortunate chance. The Editor’s request 
for comment on these unusual articles brought 
a number of very interesting letters. Some ap- 
pear in this number and the others will be 
published later. The only criticism of Judge 
Palmer’s essay was directed against his pro- 
posal to substitute verified pleadings for briefs. 
It appears that his acquaintance with verified 
pleadings has extended throughout his career as 
lawyer and judge. It seemed reasonable to in- 
form the judges on appeal by factual state- 
ments, rather than by partisan briefs. But our 
correspondents are unanimous in preferring 
briefs. 

And the Editor confesses to carelessness in 
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suggesting pretrial conferences in appellate 
courts. A letter from a judge of one of 
the federal circuit courts informed the Editor 
that his circuit extends from the Atlantic ocean 
westward to the middle of New Mexico, about 
2,000 miles. Of course lawyers could not be 
summoned to pretrial conferences in advance of 
the formal hearing. 

But let us abandon the word pretrial, and 
suggest merely an informal conference between 
counsel and the three judges as a first stage of 
the hearing in order to reduce the points de- 
serving controversy. The novelty and the diffi- 
culty vanish. There must be many instances 
when the court would start the formal hearing 
with a pretty definite conception of the points at 
issue, and there would be more than just a 
saving of time. And there undoubtedly is such 
a conference, or an equivalent process, in many 
instances. 

Such value as the foregoing may possess ap- 
plies as well to many state courts of appeal, 
where distances are considerable. One natur- 
ally goes further, and suggests that the infor- 
mal conference when the case is called is actu- 
ally of greater value than if it were held at any 
earlier time. If there is nothing of importance 
to be gained in such a conference that fact 
speedily appears, and nothing is lost. 

The significance of these articles is indicated 
by letters from readers. There is much scope 
for differences of opinion. It seems practical 
to quote some of the views expressed by read- 
ers without disclosing their names. That will 
better suit some correspondents and be no 
prejudice to readers. 





Comment On Opinion Writing and Publication 


Obiter Dicta— 


“When you throw politics and sympathy and 
basic lack of training into the judicial stewpot, 
you get this conglomerate mass of modern de- 
cisions.” 


An Opinion Writer's Views— 


“As to the Texas suggestion for limiting pub- 
lished opinions, there is, of course, much in it 
of value to assist a judge to better opiniors. . . 
After all the lawyers expect and are entitled to 
that thorough adjudication of a case which 
competent and complete analysis of every point 


indicates, and a good opinion is the best assur- 
ance possible of that result. . . The real prob- 
lem comes because so many vested interests 
have grown up in the publication and republica- 
tion of official legal material. Perhaps the 
remedy may be to make court records, to a 
limited extent at least, private, rather than 
public, although I suppose there are dangers in 
attempting to avoid the public control which 
the courts need.” 

“Our court... soon pins the argument down 
to what is important, and not much time is lost 
in discussion of unimportant things. We allow 
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no reading from the record, or of authorities, 
or briefs. By glancing over the index to the 
record, which has been made complete by the 
clerk, it is generally easy to tell what we shall 
have to decide, and we invite counsel to go right 
to the point, omitting all effort to create ‘back- 
ground’ or ‘atmosphere.’ ” 


An Eminent Judge Says— 


“In reference to the movement in Texas to 
reduce the number of published opinions, I wil! 
say that it is important, most important. It is 
to our everlasting discredit that we haven’t 
done something about this in the past. For at 
least forty years this weakness in our sys- 
tem has been growing. It is worse at the end 
of each decade. It is an imposition on the law- 
yers and it is a considerable expense to the gov- 
ernment. I have always thought the best way 
to reduce the number would be to have some 
group of impartial men, presumably judges, ap- 
point a committee who would be authorized to 
employ one or two law assistants, and these 
should determine what opinions should be 
printed. It can’t well be left to the publishing 
company, who have a direct interest, and who 
cannot well offend judges whose opinions are 
submitted. . . It seems to me that the law 
schools would furnish, from their faculties, the 
members of such a staff. . . The most practical 
way would be for congress to impose upon the 
conference of senior circuit judges the duty of 
naming the committee which would designate 
the opinions to be published by the federal 
courts and bodies created by congress which 
perform quasi-judicial functions. 


Textbook Writers Criticized— 


“T like very much the article concerning opin- 
ion writing published in your February num- 
ber, and believe your whole discussion of opin- 
ions is an eminently healthy and sound one. I 
am frankly as much interested in the length of 
the opinions as I am over the inclusion of opin- 
ions of no significance, but realize that the 
suppression of printing of opinions of little 
— is perhaps the easier part of the 
task. 

“There is one other problem that calls for 
discussion in your JOURNAL and I hone, at some 
future time, you will again be active about it. 
The discussion of basic principles is more and 
more disappearing from textbooks; there are 
more and more single subject books that are 
vast encyclopedias, inordinately wordy, and 
‘comprehensive’. It appears not to be realized 
that the lawyer is a reasonably busy man, that 
in the main he can find cases in the digests, that 
what he needs is a sound and authoritative 
discussion of principles. We are paying today 
from $100 to $150 for supposed textbooks, plus 
an annual charge of $10 to $15 a year to keep 
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them up, and the whole thing is outmoded and 
ready for a new edition in 15 or 20 years. Too 
often these many-volume texts are little more 
than a reworking of the digest material, and 
add little or nothing to our knowledge of the 
law, or of its controlling principles.” 


Deadwood in the Federal Reports— 


“In our specialized practice (patents) we 
have only to consult the federal reports, and a 
limited line of cases in these, but it is most 
annoying to find that a published opinion in- 
cludes, or perhaps consists merely of the court’s 
finding of fact and conclusions of law, which, 
of course, are specific to the case and only of 
interest to the litigants immediately concerned 
therewith. Again, not infrequently, the pub- 
lished opinion is found to consist principally of 
a special master’s report with a note that the 
court has approved the same. 

“I have never been able to understand why 
our reports have to be cluttered up with such 
detailed matters, any more than why many 
of our texts have to have large sections de- 
voted to a compilation of the rules of courts 
and other tribunal which are constantly being 
changed. 

“Perhaps one benefit of the shortage of paper 
which threatens as a result of the present war 
will be the condensation of our reports with 
resulting conservation of costly library space.” 


New Jersey Courts Praised for Suppres- 
sion of Certain Opinions— 


In recent years there has been a growing 
tendency on the part of the justices of the 
supreme court and of the vice-chancellors to 
annex to their opinions the legend “Not to be 
printed in the official (and sometimes in the un- 
official) reports.” On the whole this practice 
of the justices and vice-chancellors is to be 
applauded. An examination of many of these 
opinions that have been handed down during 
the past year containing this legend discloses 
that in most all of them the appeal presented 
either a factual problem or a question of law, 
that by the furthest stretch of the imagination 
could not be regarded as anything but settled 
in this state. 

The constantly growing increase in number 
of this type of opinion is merely evidence of the 
fact that appeals are being taken in many in- 
stances for some purpose other than having 
the law of the case settled and determined, for 
in the majority of these cases the question 
raised presented no question of novel impres- 
sion but, on the contrary, a prolem long settled 
by a line of cases in this state. In many of 


these instances the appeal has apparently been 
prosecuted for no other purpose than that of 
gaining a delay.—Editorial published Sept. 2, 
1937 in the New Jersey Law Journal. 
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The Multitude of Published Opinions 


HON. SAMUEL H. SIBLEY* 


A CAREFUL, reasoned opinion is a great aid to 
accuracy and correctness in decision. Many a 
decision has been modified or challenged in the 
course of preparing such an opinion. They are 
much appreciated by the lawyers in the cases 
because the latter are not so free to fear the 
court did not study or grasp the case. This 
does not mean that long opinions are necessary, 
nor that minute recitals of fact are desirable, 
or that quotations from pleadings, evidence or 
other opinions ought usually to be indulged. 
An opinion is not the place to attempt literary 
display, or stylism. 

But the bar and other courts ought not to 
be afflicted with the growing multitude of pub- 
lished opinions. The opinions of courts of last 
resort will have to be sorted by the courts de- 
livering them, and such courts, or the legisla- 
tures, ought to restrain the publication of those 
not of general importance. The opinions of 
the federal courts of appeal and district courts 
are not published by any public authority, but 
only by private publishers. The latter have 
avidly seized upon every one that could be ob- 
tained, and the book shelves are full of them. 
I doubt if, without the aid of law, this activity 
can be restrained. The judgments and opinions 
of the courts are part of the public proceedings 
of the courts, and it would seem that anyone is 
entitled to obtain a copy of any of them, and 
they are not copyrighted. If the publishers can 
find sale for their indiscriminate profusion, I 
don’t see how any court can stop them. Of 
course, in cases that are affirmed, we often make 
memorandum judgments, without opinion. This 
practice could be extended with some profit, 
where the case presents nothing new. 

As to appellate pleading of the facts, in lieu 





*Judge of the U. S. Circuit Court of Appeals for the 
Fifth Circuit. 


of statements of the case in briefs, I don’t see 
any great utility in the plan. The biased law- 
yer, though honest, never gives a good picture 
of the facts, if there is any room at all to dis- 
agree. I do not know any good way for the ap- 
pellate judge to place himself just where the 
trial judge stood when he made the attacked 
ruling, other than to get the picture that the 
record gives. It is not hard after hearing oral 
or written argument to tell where the crux of 
the case is, and the record bearing on those 
points can generally be read without great 
strain. Only after I have done this do I feel 
that I am really “on rock bottom” and ready to 
proceed to a conclusion. I would not be helped, 
generally, any more by sworn pleadings by the 
lawyers than by their unsworn statements in 
their briefs. 

Many cases present no contest of fact or the 
application of evidence. The statement of the 
facts by the appellant is then uncontradicted by 
the appellee, under present practice. Federal 
procedure admits of the parties making an 
agreed statement of the case and the questions 
to be decided without having any record of the 
trial sent up at all. This would help if more 
often resorted to. 

There is a regrettable looseness in the new 
rules of procedure, whereby each side may put 
almost everything in the appellate record in its 
most extended form, without any supervision 
by the trial judge, and without the agreement 
of the opponent. The sifting of this great mass 
puts a great burden on the appellate judge, and 
his explanation of how he got at what he con- 
cludes to be the real record often takes up a 
good portion of the opinion. I would rather 


see rule of civil procedure 75 revised so as to 
better confine the record to what is material 
and necessary to the appeal, than to have coun- 
sel replead the case in the appellate court. 
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Michigan State Bar Success Founded On Public Service 


“For the first time the bar is enabled as a social unit to perform an essential 
function beyond the capacity of any other group. Lawyers become in a measure 


a group employed in constructive statesmanship. 


Their profession finds its 


highest function, its greatest usefulness.” 


Five years after its first meeting the in- 
tegrated State Bar of Michigan reached a stage 
that justified a backward look and an appraisal 
of accomplishments. The history of the insti- 
tution has savored of romance since 1921 when 
a few enthusiasts introduced in legislature the 
Judicature Society's model integration act 
(adopted in California six years later) and 
thereby scored an emphatic defeat. 

Michigan was obviously a very difficult state, 
due largely to the swift growth of the nation’s 
fourth largest city and to the ease of admission 
for lawyers breezing in from other states. 
But the ideal of a unified and responsible pro- 
fession was kept to the fore with energetic 
campaigns for a bar act in 1931, ’32 and ’35. A 
few weeks after the final defeat a brief bill, 
purporting to confer power on the supreme 
court was introduced and adopted by an almost 
unanimous vote in both houses. The JOURNAL 
reported this success in its issue of June, 1935 
(xix:21). The text of the act appears below. 


TEXT OF MICHIGAN STATE BAR ACT 


Section 1. There is hereby created an asso- 
ciation to be known as the State Bar of Michi- 
gan, the membership of which shall consist of 
all persons in the state now or hereafter regu- 
larly licensed to practice law in this state. 

Section 2. The supreme court is hereby au- 
thorized to provide for the organization and 
regulation of the State Bar of Michigan; to 
provide rules and regulations concerning the 
conduct and activities of the Association and 
its members; the schedule of membership dues 
therein, which dues shall not exceed five dollars 
per annum, nonpayment of which shall be 
ground for suspension, the ethical standards to 
be observed in the practice of law, and the dis- 
cipline, suspension, or disbarment of Associa- 
tion members. Under such regulations and re- 





*One of the most lawyerlike arguments for bar in- 
tegration is that made by Mr. Essery (of the Detroit 
Bar) in his address to the Pennsylvania State Bar Asso- 


strictions as the supreme court may prescribe, 
the power of subpoena may be conferred upon 
the Association or its officers and committees 
for the purpose of aiding in the cases of dis- 
cipline, suspension, or disbarment. 

The supreme court and its committee of 
practitioners devoted much study to the rules 
for organization and administration. So well 
was the subject studied that the resulting rules 
have met every need. The complete body of 
rules, sixteen in number, was published in the 
JOURNAL of April, 1937 (xx:253). 

The last (forty-first) meeting of the old As- 
sociation, and the first of the new State Bar 
was held in January, 1936, as told in this 
JOURNAL’S report in the February issue 
(xix :146). 

The beginning was auspicious. The time 
devoted to drafting had enabled leaders to plan 
each future step, but it took rather more than 
a year to get the foundations laid. There was 
some fear, later considered unwarranted, that 
the legislature might be induced to interfere. 

Our narrative now reaches the year 1937 
when leaders were inspired by an attendance 
of about one thousand members at the annual 
meeting. It appears, then, that not more than 
four years had elapsed from the beginning of 
most of the planned services until inventory 
was taken in the summer of 1941. 

A cursory reading of a very condensed re- 
port of these activities will astonish and in- 
struct. 


Discipline: This topic may well be consid- 
ered first because it was the failure of discipline 
in all but a few states before integration had 
been adopted that gave emphasis to the de- 
mands of bar leaders. First it should be said 
that in every state that has acquired bar uni- 
fication the machinery for disciplining lawyers 





ciation on June 27, 1935. It was published in this 


Journal, April, 1936, (xix :6:174, lc. 179-180). 
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has been provided and has afforded satisfaction. 
Praise given to the Michigan system, which, 
in some respects is unique, should not be taken 
as a reflection on any other state’s system. 

Trials are always before a bench of three 
judges. These trials are rare because in most 
instances the accused member petitions the su- 
preme court to strike his name from the roll.” 
The petition is granted of course, but a formal 
record is made of the offenses committed to 
prevent a second career in another state. 

The success of the system is based also on 
the fact that there has been virtual abandon- 
ment of the decree of suspension from practice 
for a specified time. If the court believes that 
the citation is sufficient warning, there being 
mitigating circumstances, better conduct is in- 
voked by a private reprimand. 

There is a grievance committee in each con- 
gressional district except in Wayne County, 
which is treated as a unit and has a special of- 
fice in Detroit. 

When the survey of activities was made last 
summer it was found that there had been fifty- 
two permanent disbarments. “The effectiveness 
and the strength of the grievance machinery 
is demonstrated by the fact that these disbar- 
ments include a past-president of the former 
state bar association; a lawyer who for many 
years had been a partner of one of the presi- 
dents of the State Bar; the brother-in-law of 
the chairman of a state bar grievance commit- 
tee; and the brother-in-law of a circuit judge.” 

No appeal from an order of disbarment has 
ever been perfected. 

In Michigan disputes concerning lawyers’ 
fees are not referred to grievance committees 
unless they are coupled with misconduct. They 
are decided by circuit judges and in the larger 
centers bar committees exist for the single pur- 
pose of assisting aggrieved clients to present 
their claims in court. 


The Journal: The former Association had 
provided its members with a special edition of 
the Michigan Law Review which carried as an 
appendix the small volume of Association news; 
a good beginning, not adequate after unifica- 
tion. There was established the independent 
Michigan State Bar Journal which devotes its 
nine annual issues to essential bar news, mat- 





2. Vid. Davey Crockett’s Rifle, any popular U. S. 
history. 


JOURNAL OF THE AMERICAN JUDICATURE SOCIETY 


[Vor. 25 


ters of interest to members not to be acquired 
from other sources. Regular features are: 
State Bar news, local bar association news, 
synopses of ethics opinions, bar examination 
statistics and notes on Michigan cases. For a 
recent year the following special matters were 
submitted to members: 


September—Annual reports of all commit- 
tees. February—Michigan Court rules, State 
Bar rules and by-laws, and canons of profes- 
sional ethics, constituting a manual in daily use. 
May—A membership roster, including business 
addresses, telephone numbers and firm affilia- 
tions, a directory of the judiciary and a direc- 
tory of all state and county officers throughout 
the state. June—A list of new public acts with 
short descriptive titles and amendatory cita- 
tions. This number is in members’ hands a 
week after adjournment of the legislature, sev- 
eral months in advance of the official state 
printing. 

The miscellaneous articles appearing in the 
JOURNAL are intended to be in all respects prac- 
tical. There is no competition with journals 


devoted to academic studies of the law. 


Professional Ethics: Most requests for rul- 
ings on ethical problems are now answered in- 
formally by the chairman of the ethics com- 
mittee, who has only to quote from previous 
rulings, approved by the executive committee 
of the board of commissioners. Approved de- 
cisions are supplied to the chairmen of all griev- 
ance committees to be preserved by local asso- 
ciations in loose-leaf binders, with. an index. 
The ethics committee also exchanges rulings 
with the ABA ethics committee and committees 
of various other state and local bars. 


Public Relations: A few years ago there was 
only random guessing as to the nature of a 
bar’s obligations to the public. In Michigan 
the new State Bar assumed the duty of inform- 
ing the public concerning proposed legislation, 
and especially constitutional amendments. Im- 
partial statements of fact with legitimate argu- 
ments for and against, each of about 300 words, 
are sent to 365 weekly and 60 daily papers. 
This assistance to voters is appreciated and 
publishers rarely fail to present the statements, 
in parallel columns, to their readers. 

The importance of this can hardly be over- 
estimated. The Bar does not recommend or 
oppose: its effort and influence is devoted to 
making the matters intelligible amid a hubbub 
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of partisan arguments. The Bar endeavors to 
discourage fraudulent claims. 

Before integration much of newspaper com- 
ment, doubtless reflecting public opinion, was 
adverse to the profession. Under the new 
regime editors are enabled to discuss proposed 
legislation intelligently and confidently and they 
realize an obligation to the State Bar. Their 
readers, regardless of which side of the fence 
they are on, are quoting the arguments of 
trained lawyers and are looking to trained 
lawyers for leadership in solving constantly 
arising public problems. 

The basic significance of this radical change 
of attitude is not merely the better opinion 
formed of lawyers and their activities; it is 
rather the ultimate benefits conferred upon the 
state. One might say that for the first time 
the bar is enabled as a social unit to perform an 
essential function beyond the capacity of any 
other group. Lawyers become in a measure a 
group employed in constructive statesmanship. 
Their profession finds its highest function, its 
greatest usefulness. 

No attempt has ever been made to test the 
validity of the State Bar act, or the court rules 
which provide its structure. The State Bar 
has been exempt from attacks in the press, in 
the legislature, and elsewhere. 

The stimulation and instruction of local bar 
executives and members is also a part of the 
work in public relations, as well as numerous 
addresses to other professional organizations, 
civic groups and service clubs. Nor has radio 
been overlooked. Last winter there were twenty 
dramatizations of legal matters, each for fifteen 
minutes, from Michigan’s most powerful sta- 
tion. 


Workmen’s Compensation Study: For the 
public and the legislature a thorough and un- 
biased report was made on this difficult and 
important field of law. The Bar drafted no 


bill, being contented with the role of instructor. 


Such pioneer work strongly suggests that great 
fields are open to the profession when it has 
disciplined itself and has turned to seek oppor- 
tunities for corporate service. It lies within 
the power of the profession in every state to 
win confidence by deserving it. 


Study of Economic Conditions. A survey of 
the earnings of Michigan lawyers was com- 
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pleted in the past year by a committee headed 
by Louis C. Miriani, who for many years has 
been head of the Detroit Legal Aid Bureau. 
The September and December numbers of the 
Bar Journal contained exhaustive reports. 


Cooperation With Local Bars: In no state is 
there compulsory membership in local bar asso- 
ciations. The more need then, for encourage- 
ment of the locals, which have a part in state 
government quite as dignified and quite as 
essential as the state body. There can be no 
fully developed profession in any state in which 
either local or state associations are weak. The 
problem of enlivening locals has been difficult 
in all states. The chairman of the Michigan 
Bar’s committee on this subject, Emil E. 
Storkan, has developed a technique which in 
Michigan, after trial, is looked upon as a de- 
pendable solution of the problem. His descrip- 
tion of methods was published in the recent 
October number of this JOURNAL (25:76). His 
success in this field brings to mind the Amer- 
ican Bar Association Award of Merit given to 
the Michigan State Bar in 1941. His concep- 
tion of leadership in local bar management 
should be everywhere considered. The briefest 
comment on it is to say that he makes associa- 
tion leadership one of the fine arts. 


Legal Institutes: Sixteen regional institutes 
have been sponsored by the State Bar and aid 
has been given also to numerous single county 
institute programs. A list of speakers is sup- 
plied to local executives and the State Bar 
underwrites the only expense, that of trans- 
portation of speakers, providing at least fifty 
members attend. Since the opportunity to ad- 
vise and inform is an honor there are not many 
demands for travel expense. 


Legal Aid: This program is on a state-wide 
basis. Requests from lay sources are referred 
to presidents of local associations. Since the 
inception of integration every meritorious re- 
quest for legal aid has been granted. With co- 
operation between the ABA and the State Bar 
in the national defense program there are spe- 
cial opportunities for assisting soldiers and 
their kin. 


Finances: 


In the calendar year 1940 the 
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State Bar expended $34,933.01. The salaried 
force consists of three young women and Execu- 
tive Secretary Henry L. Woolfenden, Jr., a law- 
yer of exceptional resources. When one con- 
siders the cost of the Journal and all of the 
other services the budget seems insufficient. 
But the 21 commissioners, the 191 members of 
22 grievance committees and the 355 members 
of general committees receive no pay; and the 
expenses are covered by the five dollars dues 
of members. 


In view of the fact that the State Bar was 
able to obtain a reduction of one-third in the 
cost of Michigan Supreme Court Reports, of 
which four or five volumes are published each 
year, members realize that what they pay in 
dues is negligible. 


Legislation: The Bar’s relations with the 
legislature, which appeared risky a few years 





3. The Judicial Council is engaged in an investiga- 
tion of the justice of the peace courts, a very signifi- 
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ago, have become cordial. Immediate effect 
laws have been reduced in four sessions from 
two-thirds of the total to less than one-third, a 
benefit to all concerned. In the last session two 
more of the uniform acts were adopted. The 
scope of the Michigan Judicial Council was 
broadened to include substantive law and an 
appropriation was secured.* Legislative com- 
mittees have been assisted in various ways. 
The governor has been : ‘ed in respect to 
signing or vetoing bills, and in every instance 
has followed Bar counsel. 

Mention might be made of providing group 
hospitalization for members and their families. 
An insurance committee has been investigating 
the feasibility of group life insurance, which 
reminds us that the Puerto Rico Integrated Bar 
insures its own members. Its per capita in- 
come is much higher than in any of our states. 





cant study in view of the possibility that a constitutional 
convention may be convened. 





Only Lawyers Can Reduce Length of Opinions 
B. H. Kizer* 


I HAVE READ the concise editorial entitled 
“Only Judges Can Reduce Length of Opin- 
ions.”! I am one of those who have repeatedly 
urged upon our supreme court judges, in pri- 
vate conversation, that they reduce the length 
of their opinions, but I am met with an an- 
swer from the judges to which I have never 
yet been able to frame a satisfactory reply. 
I shall be grateful to you if you will frame 
the type of reply that will overwhelm the 
judges and make them see their duty. 

The average judge, when I ask him to reduce 
the length of his opinion, agrees with me en- 
thusiastically. He says, in effect, “My heavens, 
Kizer, you do not suppose I write twenty pages 
merely for love of writing if I could get away 
with two or six? If I don’t cover every point 
meticulously in my opinion, the lawyer, in his 
petition for rehearing, jumps all over the court. 
He says we have ignored his argument, or we 





*Of the Spokane Bar. 
1. Journ. A. J. S. 25:2:36, Aug., 1941. 


have failed to indicate that we have read this 
or that case. There are members of the bar 
who are so indignant about it that they even 
carry it into elections. Our opinions are writ- 
ten in part to convince the defeated lawyer that 
he and his client have had a fair trial, that 
the judges have seriously labored over his case 
and have given him all the consideration’ to 
which he is entitled. No judge likes to get 
his fellow-judge in bad with members of the 
bar, yet about the easiest way he can do that 
is to discuss the controlling point, or the two 
or three leading points of the case concisely 
and then wind up with a statement that the 
remaining thirty-four or forty-three assign- 
ments of error have all been given most pains- 
taking consideration but are found to be with- 
out merit or are found not to deserve separate 
consideration. If we do not mention them at 


all, that is even worse than some omnium 
gatherum phrase.” 
This is a very inadequate representation of 
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what the average appellate judge usually says 
to me but it gives you the general idea and the 
editorial does not seem to take that position 
into account. In other words, I should amend 
your heading to read, “Only Lawyers Can Re- 
duce Length of Opinions.” Highly successful 
and experienced lawyers, such as those whom 
you quote, are for the brief opinions. But 
what about the great majority of lawyers who 
only get into the supreme court once or twice 
a year, or even less often, and who feel that 
their particular pending case is the one case 
of all others that raises vital and transcendent 
issues that ought to be discussed at great 
length? Then, too, many lawyers have the 
habit, when they are beaten, of pointing to the 
length of the opinion as showing that they at 
least made the judges “sit up and take notice” 
and try by that means to satisfy a dissatisfied 
client. It also sustains somewhat the lawyer’s 
wounded ego. Do you think elected judges can 
take away such consolation, and escape the 
wrath of the suffering lawyer? 

Please give me the right answer to this line 
taken by the judges so that I may properly 
sustain you when I get a chance. 





Is THIS A PRACTICAL IDEA? 


Dear Kizer: You have faithfully represented 
the bench in presenting the strongest defense 
that can be made for it. The justices indi- 
vidually are subject to political intimidation. 
We will agree that modes of judicial selection 
are of vital importance, but that some remedy 
more immediate is needed. 

In view of the cost of maintaining what we 
deem to be “adequate library facilities” there 
may be enough interested practitioners to 
justify creation of a State Bar committee. 
Such a committee, really aware of the destruc- 
tive effect of too much judicial lucubration, in 
print and subject to citation, could guarantee 
protection from political pirates to the justices 
who accept and follow a reasonable policy. 

What is a reasonable policy? We suggest that 
it is not unreasonable for a court to suppress 
publication of all opinions which do not genu- 
inely add something to the accepted law. Be- 
cause the borderline will be a matter of opinion 
the court might well accept aid from a com- 


OnLy LAwyers CAN RepuUCE LENGTH OF OPINIONS 





171 


mittee of four practitioners selected in equal 
number by the bench and by the State Bar 
board. 

I hasten to add that this does not prevent any 
justice from softening the blow to a brief- 
writer. The justice may continue his habit of 
amplification to serve his instant need and that 
of attorney and client, but forbid publication. 
When man has a job too big for him he casts 
about for machinery to do his job. The machin- 
ery just suggested is relatively simple. If the 
Bar wills to construct the machine here pro- 
posed it can start what some time is certain 
to be called an historic movement.—Editor. 





Study Model Court System in Maryland 


Maryland must be added to the list of states 
in which plans are under way for substantial 
improvement in judicial organization and 
administration, which are the fundamental fac- 
tors. On suggestion of the State Bar, Governor 
O’Conor appointed a commission to study the 
entire judiciary article of the constitution and 
make recommendations for changes. The result 
was creation of the Commission on Judiciary 
Article, the members of which are: Carroll T. 
Bond C. J., Chairman; Charles Markell, F. Neal 
Parke, F. W. C. Webb, Walter C. Capper, Ham- 
mond Urner, Samuel J. Fisher, S. Marvin 
Peach, Eli Frank, Harry N. Baetjer, J. Howard 
Murray, Clarence W. Miles, Joseph Bernstein, 
G. C. A. Anderson, and Edward D. E. Rollins. 
Professor Frederick W. Invernizzi of the State 
University law school was appointed secretary. 

In preparation for the commission’s first 
meeting, held Jan. 9, statistics of all the courts 
for two years were gathered, together with 
material concerning court organization in all 
other states, and suggestions made by Mary- 
land lawyers. The commission is fully repre- 
sentative of the courts and of the bar. A sec- 
ond meeting was called for March 14. In view 
of the very important improvements made in 
the popular courts of Maryland, and of the fact 
that the superior courts have always been on 
a comparatively high plane, it is reasonable 
to expect recommendations for such a genuinely 
effective judicial organization as has not yet 
been fully achieved in any state. 
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Annual Meeting to Be Held in Detroit in August 


The April number of the JOURNAL customa- 
rily carries an announcement of the annual 
meeting of the Society, which has heretofore 
been held in Washington at the time of the 
meeting of the American Law Institute. 

At the directors’ meeting in Chicago on 
March 2, it was decided that due to the con- 


gestion of activities in Washington this year, 
the annual meeting will not be held at the cus- 
tomary time, but will be held in connection with 
the meeting of the American Bar Association 
in Detroit the last week of August. 

Further announcement will appear in the 
June JOURNAL. 





Pennsylvania Rule Deserves Wide Adoption 


Mr. Thomas Raeburn White, of the Philadelphia bar, has enabled the JOURNAL 
to present a feature of appellate practice in the Pennsylvania supreme court 


which has substantial value. 


“The rules which have been in existence 
many years accomplish the purpose of limiting 
the issues much better, I think, than could be 
done by filing a new set of pleadings. Counsel 
for appellant is required to state the question 
involved in the shortest possible compass and is 
not permitted to argue any question not so 
stated. Counsel for the appellee, if he is not 
satisfied with the statement of the question 
involved (which is, in effect, a defining of the 
issue) may file a counter-statement. Between 
the two the court will know at once exactly the 
point presented for discussion. These state- 
ments can under no circumstances exceed half 
a page. 

“In my long experience at the bar I can say 
unequivocally that the issue is reached much 
quicker and in a more simple way by this 
means that it could be by the use of pleadings. 
(As proposed by Judge William J. Palmer.) 

“As to the suggestion that counsel sometimes 
makes false statements in briefs, I have only to 
say that the courts can control this. If coun- 
sel in any court with which I am familiar makes 
a statement unsupported by the record, he is 
not only challenged by his opponent, but has 
by so doing irretrievably injured his case. It 
may be added that false statements can also 
be made in pleadings. 

“If, however, there were no written briefs 
I should feel very much concerned for the order- 
ly development of the law. Briefs are a great 


kelp to the judges not only in reaching their 
conclusions, but in writing their opinions. If 
they had no such assistance a great deal of 
labor would be thrown upon them to investigate 
the authoriiies for themselves, or, as might 
happen in many cases, the investigation would 
be left undone.” 

At this point we present three examples 
which excellently illustrate the method de- 
scribed by Mr. White. 


THREE GOOD EXAMPLES 
1. COUNTER-STATEMENT OF QUESTIONS INVOLVED 


i. Where a testatrix provided for the pay- 
ment of debts, funeral expenses, taxes ard 
pecuniary legacies, and that “all the rest, resi- 
due and remainder of my property and estate, 
real personal and mixed, of whatsoever kind 
and description and wheresoever situate, in- 
cluding all property and estate over which I 
may have any testamentary power of appoint- 
ment” should be given to her two sisters and 
the issue of a deceased sister, and where at the 
date of the execution of decedent’s will she had 
an individual estate sufficient to pay the funeral 
expenses, debts, taxes and pecuniary legacies, 
may deficiencies in the pecuniary legacies be 
paid out of a fund belonging to the estate of 
testatrix’s father over which she had a power 
of appointment? 

(Answered by the court below in the nega- 
tive.) 

















ApriIL 1942] 


2. May an executor be surcharged for failure 
to include in its account a fund belonging to 
another estate, over which decedent had a 
power of appointment, where the executor had 
been advised by counsel that such fund should 
not be included in its account and therefore 
made no effort to secure possession of it? 

(Not answered by the court below.) 


1. STATEMENT OF QUESTIONS INVOLVED 


1. Whether an executor should be surcharged 
with the difference between the value of securi- 
ties one year after the death of decedent and 
the amount realized, where the court found 
there was no fraud or gross negligence and the 
executor had exercised its honest discretion but 
loss was sustained because of postponement of 
the liquidation of the estate. 

(Answered by the court below in the affirma- 
tive.) 

2. Whether in such a case the executor 
should be surcharged as aforesaid where the 
exceptants, legatees, approximately twenty-one 
months after decedent’s death, agreed to or 
acquiesced in the further postponement of the 
liquidation of the estate, and took no further 
action until approximately five years later, when 
the liquidation was completed in response to 
exceptant’s demand. 

(Answered by the court below in the affirma- 
tive.) 


1. STATEMENT OF QUESTION INVOLVED 


Whether the act of July 13, 1935, known as 
the “Individual Net Income Tax Act” is con- 
stitutional. 


MICHIGAN EXPERIENCE REPORTED 


When Michigan civil procedure was modern- 
ized fifteen years ago, under the leadership of 
Professor Sunderland, provision was made for 
the Pennsylvania plan above described. 

The JOURNAL published two articles on this 
subject before the plan was adopted in Michi- 
gan. Professor Kocourek set out the advan- 
tages very clearly, but expressed doubt whether 
one page of the brief then allowed, would suf- 
fice for cases involving a number of points. 
The fortunate result was an article by Chief 
Justice von Moschzisker who proved the doubt 
to be groundless by submitting several state- 
ments averaging about 250 words each.? 





1. “Relieving the Appellate Courts,” 8 Jour. Am. 
Jud. Soc. 170. 
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There remains a fairly good supply of the 
numbers containing these two articles. In 
normal times it would seem possible to induce 
supreme courts in half the states to adopt a 
similar rule within a year. These are not nor- 
mal times, and in the hope of extending in- 
terest in the subject the JOURNAL offers to send 
free, to the first forty members who make 
requests, one copy of each of the articles men- 
tioned, and, if desired, an extra copy of the 
current issue. 





Less Shelf Crowding in California 


Since January 1, 1942, California lawyers 
have had one set of advance sheet reports and 
one set of bound volumes, by virtue of an 
agreement between rival publishers. The bur- 
den of two sets might have continued indefi- 
nitely had not Chief Justice Phil S. Gibson 
of the supreme court induced the State Bar 
to take a stand. Four days after the Bar 
offered its plan an agreement was reached. 
The profession could doubtless further its in- 
terests in many ways if its members could learn 
to cooperate. The old-time lawyer was ninety- 
five percent gladiator; the successful lawyer 
of our time more and more approaches the 
dignity of the ambassador. 

It may not deserve notice, but Mr. Charles 
A. Beardsley’s plea for shorter opinions on the 
ground that the present output requires too 
much shelf-room, and on other grounds, was 
published previous to the adjustment in his 
own state. There remains for the California 
State Bar the use of its influence to encourage 
the writing of brief opinions and the withhold- 
ing from publication of all opinions which are 
of interest only to the litigants and their coun- 
sel. 





The Prime Duty of the Bar 


Every threat to American ideals is a chal- 
lenge to the power of the organized bar. Every 
threat opens the door to opportunity for dis- 
tinguished public service by every individual 
lawyer. The prime duty is to administer justice 
in its myriad forms so faithfully and intelli- 
gently as to convince the most unfortunate, and 
the most idealistic and the most critical layman 
that our American standards are far more than 
mere boasting.—Carl B. Riz. 





2. “Relieving the Appellate Courts,” 9 Jour. Am. 
Jud. Soc. 29. 
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The Cumulative Burden of Reports 


A Warning Against Too Radical a Remedy 


JOHN H. WIGMORE 


THE PROFESSION needs nowadays to keep in 
mind that the reasoned judicial opinion, as the 
normal practice for courts of appeal, must 
never be dispensed with. Neither public justice 
nor professional existence could long endure so 
radical a remedy. “Abolish reports, and you 
abolish the law of England!” thundered Ed- 
mund Burke, on a great occasion. 

His eloquent remonstrance against the pro- 
nouncement of judicial rulings without reasons 
annexed was made in his speech presenting a 
Committee report to the house of commons at 
the trial of Warren Hastings, in 1794. The 
trial had then dragged out for some six years, 
with 118 trial days; and Mr. Burke, for the 
house of commons committee of managers, now 
brought in, on March 5, 1794, a “Report of 
the Causes of the Duration of Mr. Hastings’ 
Trial” (Cobbett’s Parliamentary History, vol. 
XXXI, pp. 287). At page 303 he complains of 
the lack of “publicity of the judges’ opinions.” 
The practice at that interminable trial had 
been, when the house needed the advice of the 
thirteen judges on a question of law, to submit 
the bare abstract question to the judges, who 
then retired, deliberated in private, and re- 
turned with an answer. But the anwer merely 
said (in effect) “Yes” or “No” to the question, 
without any reasoned explanation. It was this 
practice which stirred Burke to denounce it as 
fatal to law and liberty, saying: 

“The reason wherefore (said Lord Coke) the 
records of parliaments have been so highly ex- 
tolled is, that therein is set down, in cases of 
difficulty, not only the judgment and resolution, 
but the reasons and causes of the same, by so 
great advice. ... Your committee do not find 
any positive law which binds the judges of the 
courts in Westminster Hall publicly to give a 
reasoned opinion from the bench, in support of 
their judgment upon matters that are stated 
before them. But the course hath prevailed 
from the oldest times. It hath been so general 
and so uniform that it must be considered as 
the law of the land. It has prevailed, so far as 
we can discover, not only in all the courts 
which now exist, whether of law or equity, but 


in those which have been suppressed or disused, 
og as the courts of wards and the star-cham- 
OP, . 

“The judges in their reasonings have always 
been used to observe on the arguments em- 
ployed by the counsel on either side; and on 
the authorities cited by them, assigning the 
grounds for rejecting the authorities which 
they reject, or for adopting those to which they 
adhere, or for a different construction of law, 
according to the occasion. This publicity, not 
only of decision but of deliberation, is not con- 
fined to their several courts, whether of law or 
equity, whether above or at nisi prius, but it 
prevails where they are assembled in the Ex- 
chequer-Chamber, or at Serjeant’s Inn, or 
wherever matters come before the judges col- 
lectively for consultation and revision. It seems 
to your Committee to be moulded in the essen- 
tial frame and constitution of British judica- 
ture. 

“Your committee conceives, that the English 
jurisprudence has not any other sure fcounda- 
tion, nor consequently the lives and properties 
of the subject any sure hold, but in the maxims, 
rules, and principles, and juridical traditionary 
line of decisions contained in the notes taken, 
and from time to time published (mostly un- 
der the sanction of the judges), called “re- 
ports”... 

“Reports, though of a kind less authentic 
than the Year-Books to which Coke alludes, 
have continued without interruption to the time 
in which we live. It is well known that the 
elementary treatises of law, and the dogmatical 
treatises of English jurisprudence, whether 
they appear under the names of institutes, di- 
gests, or commentaries, do not rest on the au- 
thority of the supreme power, like the books 
called the Institute, Digest, Code and Authen- 
tic Collations in the Roman law. With us, doc- 
trinal books of that description have little or 
no authority, other than as they are supported 
by the adjudged cases and reasons given at one 
time or other from the bench and to these they 
constantly refer. This appears in Coke’s insti- 
tutes, in Comyns’s digest, and in all books of 
that nature. To give judgment privately is to 
put an end to reports; and to put an end to re- 
ports is to put an end to the law of England! .. 

“Your committee is of opinion that nothing 
better could be devised by human wisdom than 
argued judgments publicly delivered.” 
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Integration Sought in East and West 


IN WHAT JURISDICTION may a disbarred attor- 
ney continue the open practice of law without 
fear of punishment? Answer—in the District 
of Columbia. 

In Michigan a man becomes a lawyer by be- 
ing admitted to “the” bar, but in the District 
of Columbia he may take his choice of no less 
than thirty “bars” and since each has its own 
admission standards, lawyers disbarred by one 
tribunal can and do continue to practice before 
another and to have law offices and clients. 

Although the District is the smallest unit in 
the country, its bar is only ten percent smaller 
than the bar of Texas. Only a half dozen of 
our most populous states have more lawyers. 
There are almost as many bar associations as 
separate bars. None of them can speak for 
more than a fraction of the profession, and 
where special interests are involved they are 
often at odds with one another. 

These chaotic conditions, rapidly growing 
worse every day in wartime Washington, im- 
pelled the last judicial conference to direct Mr. 
Chief Justice Groner to appoint a committee to 
study the question of bar organization in the 
District of Columbia. The committee’s report, 
just made public, thoroughly analyzes the spe- 
cial problems confronting the profession in the 
nation’s capital city, and declares that an in- 
tegrated bar for the District of Columbia is a 
vital necessity. 

Realizing that no standard pattern of bar in- 
tegration would serve the purpose, the commit- 
tee has drafted a bill which it recommends for 
study and passage. It proposes to create a Dis- 
trict of Columbia Bar, to which all persons hold- 
ing themselves out as attorneys or counsellors 
at law must belong. Exceptions are provided 
for members of the bar in other states who rep- 
resent only their clients back home; for laymen 
already admitted to practice before certain 
boards and commissions; and for government 
attorneys appearing on government business 
only in their particular tribunals. The United 
States Court of Appeals for the District of Co- 
lumbia, the highest local court, is to be made 
the governing body, and is authorized to pro- 


vide rules for the organization and regulation 
of the bar. 

The report also includes the results of an 
elaborate study of both integrated and volun- 
tary state bar organizations throughout the 
country in terms of activities and accomplish- 
ments. 

The committee does not recommend immedi- 
ate action, but asks only that its report be made 
a subject of study by all local bar groups. Paul 
F. Hannah is its chairman, and the other mem- 
bers are Wilbur Baughman, Herbert M. Bing- 
ham, Elizabeth M. Cox, Sefton Darr, Charles 
H. Houston, Al Philip Kane, Clarence A. Miller 
and Loyd H. Sutton. 


MINNESOTA NEARS ITS GOAL 


While the District of Columbia studied the 
problem, Minnesota has been moving swiftly 
toward its goal of being the twenty-fourth in- 
tegrated state. On January 12 the supreme 
court issued an order, copies of which were sent 
to all lawyers and interested persons in the 
state, setting May 21 as the date for oral argu- 
ment on the petition submitted by the state bar 
association in October. It set February 15 as 
the last date for filing of petitioners’ brief, 
April 15 for briefs in opposition, and May 1 
for petitioners’ reply brief. 

The brief filed by the state bar committee, 
headed by Charles W. Briggs, is excellent. Its 
276 pages are a virtual cyclopedia of integra- 
tion. The argument, which takes up the first 
fifty pages, includes a most able discussion of 
the court’s inherent power to integrate the bar, 
and the appendix, occupying the rest of the 
volume, contains among other things a synopsis 
of statutes, rules and decisions, and comments 
from representative lawyers in each integrated 
state. 


HEARING BEFORE CONNECTICUT JUDGES 


On January 27, the supreme and superior 
court judges of Connecticut met for a joint 
hearing on the petition of the Connecticut Bar 
Association for state bar integration by rule of 
court. Mr. Samuel H. Platcow, chairman of 
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the petitioning committee, and Mr. Charles M. 
Lyman presented the case for integration, after 
which a number of lawyers made brief speeches 
in support and in opposition. 

The judges directed the chief justice to ap- 
point a committee of such number as he saw 
fit, including representatives of the supreme, 
superior and common pleas courts and of the 
bar, to make a further study of the operation 
of the integrated bar in the states where it is 
already established and report back with rec- 
ommendations. The personnel of this commit- 
tee has not been announced. 


Missour! Is NoT SATISFIED 


It has frequently been observed in this Jour- 
nal that efforts to achieve bar integration in 
a state, whether successful or not, lead to in- 
creased bar activity. The converse is hardly 
less true, and it is not surprising, in view of 
what has been recently said about bar activity 
in Missouri, to learn that an effort is being 
made to convert Missouri’s present qualified 
form of integration into the full and conven- 
tional type. 

The present movement began last fall when 
President John F. Rhodes appointed a commit- 
tee to investigate the possibilities of a full-time 
executive secretary for the Missouri Bar Asso- 
ciation. The committee’s investigations led nat- 
urally to the conclusion that the real need was 
for a fully integrated bar, and it issued a re- 
port making that recommendation. The execu- 
tive committee of the Bar Association adopted 
that report and at its request the supreme 
court designated February 27 for the presenta- 
tion of an informal request to the court for ap- 
pointment of a commission by the court to 
study the matter and make recommendations. 

At the hearing, President Rhodes reviewed 





1. Three of the western states have something less 
than full integration. In Arkansas and Missouri the 
supreme court exercises control over admissions and 
bar discipline, financing the work with funds collected 
from all the lawyers in the state, but in each state the 
voluntary association is the agency through which the 
profession acts in all other matters. In Colorado a 
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the work of the special committee, and John 
W. Oliver, a member of the committee, outlined 
the history and nature of bar integration and 
the need for it in Missouri. On March 11 the 
committee was informed that the petition had 
been denied without comment. The work of the 
committee will be continued, and the subject of 
integration will have a place on the program of 
the annual meeting of the Missouri Bar Asso- 
ciation in the fall. 


For A UNANIMOUS WESTERN BAR 


Kansas and Montana are the only states west 
of the Mississippi River that do not have some 
kind of bar integration.1 Efforts over a period 
of years in each state, still continuing, will some 
day result in a unanimous western bar. In 
Montana, all lawyers have been circularized in 
recent months and informative literature will 
be sent to every member of the next legislature 
before it convenes. Walter Aitken is chairman 
of the committee. 

Integration activity was revived in Kansas 
last year. A proposal for integration by legis- 
lative enactment was defeated about seven years 
ago, and last year a bill to give the power to 
the supreme court was passed unanimously by 
the state senate, but defeated by hostile mem- 
bers of the house committee. 

At the instance of Robert M. Clark, secre- 
tary-treasurer of the state bar association, the 
series of letters from supreme court justices in 
this JOURNAL was reprinted in the Kansas state 
bar journal, with a request for comment by 
lawyers throughout the state. On March 8 the 
executive council directed the committee on bar 
organization to draft a new integration bill for 
discussion at the Association’s annual meeting 
in May. 





de facto integration has been achieved through a fed- 
eration which has brought practically all the lawyers 
of the state into membership in both local and state 
associations. The Arkansas and Missouri systems are 
inclusive and compulsory and so are classed with the 
integrated states, but the Colorado plan, while highly 
successful, is still voluntary. 





A trial in a court of law, whether it is in the state or federal courts, is an 
inquiry into a question; it is an attempt to seek the right between contending 
factors; it is an effort to do justice, and you are false to your oath if, in the 
conduct and presentation of a case of your client, you fall from that high 
standard.—Walter A. Huxman, J. 
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A Great Governor and a Great Court 


“One of the much needed things in the field of judicature is surveying the 


operation of courts. 


It is possible to squander time and money in surveys, but 


a good job in the judicial field would be well justified at this stage in virtually 
every jurisdiction.”—Jour. AJS, 22:3:131 (Oct., 1938). 


THE SURVEY of the People’s Court in Balti- 
more, made possible by Governor Herbert R. 
O’Conor, and directed by Reuben Oppenheimer, 
produced the article which was introduced by 
the above paragraph. There have been two 
later articles telling of the survey, of amend- 
ment of the constitution to permit a remaking 
of the institution, and of the brilliant success 
achieved. 23:2:84, 24:2:62. It was the fault 
of the constitution mainly, which kept that 
court for many years in a condition that was 
a public disgrace. After reconstruction there 
has been a reform that has converted a social 
menace to a governmental triumph. 

A recent annual record signed by Allan W. 
Rhynhart, chief judge, and Associates Joseph 
T. Perr and William T. Tippett, is just another 
chapter in faithful and highly intelligent 
administration. It appears safe to say that 
various large city courts deliberately estab- 
lished for the purpose of wiping out disgraces 
in the administration of justice have all suc- 
ceeded and have all reflected credit upon the 
men and women, laymen, lawyers and judges 
who have planned and struggled on behalf of 
reform. Those idealists have made reform a 
necessary and admirable word. 

The 1941 report offers proof not needed of 
the value of proper organization and personnel 
and administration in our courts. It is notable 
for a detailed report on the great success of 


serving summonses by registered mail. Because 
the court is used to enforce collection of delin- 
quent taxes and for eviction suits, there have 
always been a vast number of defendants. This 
report says: “On a number of days there were 
more than 900 single pieces of registered mail 
delivered to the postoffice.” Does this method, 
which originated in Cleveland, succeed? Sta- 
tistics show that it is more dependable than 
service by officers. In cases of constable service 
of summonses there have been more motions 
to quash than in the cases in which the postal 
service has been used. “There have not been 
more than a half-dozen motions to quash a 
return of summons during the year 1941.” In 
that year there were 22,112 city tax cases filed. 

Is there economy in the use of postal service? 
The answer is that “the number of writs to be 
served has almost doubled and the staff of con- 
stables has been reduced by two-thirds.” 

A strong reason for comment on the Peoples 
Court is that it permits the JOURNAL to mention 
the unrivalled services in the judicial field 
attributable to Governor Herbert R. O’Conor, 
who made justice available, as told in the 
articles cited, not only to the people of Balti- 
more, but to the people of the entire state of 
Maryland. And, believe it or not, his adminis- 
tration has recently made a very heavy cut in 
taxes. 





If lawyers think of themselves as social engineers designing the machinery 
of government and formulating the rules of its operation, examining new ideas, 
incorporating good ones into the design, watching for stresses and strains and 
providing remedies—all this with the purpose of attaining a more perfect 
justice and enabling people to live in peace and harmony—the thought will 
give them a new outlook and a new spirit, which will influence for good all their 
activities Everett Fraser, Dean of Minnesota University Law School. 
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Qualifications of Jurors* 


MERRILL E. OT1s** 


“I have presided in hundreds of trials in which I was judge and jury and 
I found, in almost every one, the jury’s job a hard job, not a simple job.” 


I DO NOT RECALL ever to have seen a formula- 
tion of the duties of the jury. Would it not be 
worth our while, once, to set them down? I 
have worked in a thousand jury cases, as al- 
most every nisi prius judge here present also 
has done. In hundreds of cases, criminal and 
civil, I have been both judge and jury. Out of 
such a background of experience I enumerate 
the jury’s duties. As I do that will each lawyer 
check them or strike them, one by one, as he 
agrees or does not agree? 

That I may speak in an atmosphere of reality, 
and not as a theorist speaks from the isolation 
of his academic closet, I hold in mind, as I 
speak, an actual case, tried seven days ago, a 
simple case, a jury waived criminal case, the 
trial of which occupied four hours. A young 
colored man, who had been a project foreman 
in a local N. Y. A. enterprise, in which twenty 
black boys were employed to use hammers, 
planes, saws and chisels (with which they were 
not acquainted, to make things no one needed) 
had been indicted, charged with extorting 
feloniously, under color of authority, dimes and 
quarters for his personal use. Fourteen wit- 
nesses took the stand. Each gave his testimony. 
The collection of dimes and quarters easily was 
proved, indeed readily was admitted. The de- 
fense was, the dimes and quarters voluntarily 
were paid and honestly were used for inci- 
dentals necessary to preserve the project, to 
keep the conduit for the flow of public money 
in working order. With that special case in 
mind (the judgment was—“Not Guilty”) I ask 
again, what are the duties of the trier of the 
facts? 

It is his duty not only to seem to listen to 
but actually to hear each word of testimony, 
not only to hear the testimony with the physical 
organ of audition, but to comprehend its mean- 


*An address delivered by Judge Otis before the Law 
Institute held under the auspices of the College of Law 
of the University of Tennessee at Knoxville, Novem- 
ber 28, 1941. 

**A .B., A.M., LL.B., University of Missourj; LL.D., 
Park College (1935); LL.D., University of Missouri 





ing. Who would say there has been due process, 
if, suddenly, while a trial goes on, even as a 
witness testifies, the judge, being also the trier 
of the facts, leaves the bench, retires to cham- 
bers, takes up a brief in some other pending 
case and studies it, or writes a paragraph in 
an address he must deliver shortly before the 
Law Institute in Tennessee? If he should do 
that, and still presume to pronounce judgment 
in the case, he would be guilty of a greater 
infamy than that charged against the prisoner 
at the bar. Suppose he does not physically 
retire. He remains in the courtroom, holds his 
eye on the witness, turns to him his ear, but 
sends his mind on an excursion to places far 
away, to vacation camp perhaps on sea_ shore 
or by the waterfall or in forest glade or 
where run the deer or leap to lure the speckled 
trout. If then when the trial is over he pro- 
nounces judgment, equally as when physically 
he left the bench, though the truth about his 
absence is concealed from all save the All- 
Seeing Eye, there has not been due process of 
law. The trier of the facts must not only have, 
but exercise an ability to attend hour after 
hour (sometimes, day after day) the slow and 
tedious outpouring of the evidence, lest he over- 
look one grain of truth. That ability, to give 
attention undivided, never lapsing, I write down 
as essential. None will dispute with you, if 
you assert that only a mind somewhat disci- 
plined will have or can exercise an ability of 
such a character. 


REMEMBERING THE TESTIMONY 


It is the duty of the trier of the facts not 
only to comprehend the testimony and the ex- 
hibits as they come pouring in, but to remem- 
ber the evidence in all important parts. He 
must remember all. How can he decide the case 





(1941) ; Chairman, Section of Judicial Administration, 
American Bar Association; Vice-President, American 
Judicature Society; formerly Assistant Attorney Gen- 
eral of Missouri; formerly Assistant to the Solicitor 
General of the United States; United States District 
Judge in the Western District of Missouri since April 
25, 1925. 
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upon the evidence, if he had not heard the evi- 
dence, or if, the same thing in effect, he has 
heard it and forgotten it. Even in a case which 
lasts four hours only it is not so simple to keep 
all the salient features of the evidence in mem- 
ory, not to permit the earliest testimony to 
be eclipsed by that which came after it, not to 
permit the prosaic to be obscured by the pic- 
turesque. It is not so simple to eliminate from 
memory testimony that has come in and been 
stricken. It is not too simple to distinguish from 
the actual testimony, what in opening state- 
ments brilliant counsel said they would prove, 
and what in closing arguments brilliant coun- 
sel said they had proved beyond a shadow or 
peradventure of a doubt. Do I speak extrava- 
gantly when I say that such power of memory, 
of discriminating memory, requires a mind at 
least a little disciplined? Is that not still more 
clear, when it is recalled it is the duty of the 
trier of the facts, not only to remember, but to 
reject from that remembered what is dross, to 
analyze and synthesize what remains, to refine 
the mass in the crucible of reason, to resolve 
the flood of evidence into three or four or a 
half dozen findings? 


COMPREHENDING THE LAW 


But the work of the trier of the facts is by 
no means finished when he has attended to the 
evidence, recalled it all, resolved the whole into 
a few ultimates. These things accomplished, 
he must apply the law to reach the final object 
of the trial. In this particular case I have in 
mind, it happened the trier of the facts alsc 
was the judge of the law. The theory is, that 
out of his years of study in some school of law, 
out of years of research and experience at the 
bar and on the bench, out of the written and 
oral arguments of counsel, the judge will know 
the applicable legal rules. As trier of the facts 
he must apply the rules. The judge of the law, 
to illustrate, says to himself as trier of the 
facts—“The guilt of the defendant must be 
proved beyond a reasonable doubt.” How that 
simplifies the task! All the trier of the facts 
has now to do is to determine whether the 
doubt, which he perceives is in the case—I 
never have seen a criminal trial in which there 
was not some doubt of the defendant’s guilt—all 
he has to do is to apply the rule to the doubt and 
ascertain if the doubt is a hairline longer or a 
hairline shorter. Even that lesser task requires 
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power of discernment not likely to be found in 
a mind not disciplined. 

I turn aside for other illustrations. In a 
civil case, the judge says to the trier of the 
facts: “The case must be decided in accordance 
with the greater weight or preponderance of 
the credible testimony.” How that simplifies 
the task! The trier of the fact has only to take 
out his pair of balances, pile the evidence on 
the two scales, observe the vacillating pointer, 
determine where at last it rests—and his job 
is done. .. . In a condemnation suit under emi- 
nent domain, the judge says to the trier of the 
facts—“You will award the condemnee the fair 
value of the property condemned.” “And how, 
Your Honor, shall I ascertain that,” says the 
trier to the judge. “Why,” replies His Honor, 
“Just determine what a willing buyer, not com- 
pelled to buy, would pay to a willing seller, not 
compelled to sell.” Many a time I have shed 
that blaze of illumination on the groping minds 
of jurors. I am glad I had that power of self 
control, which enabled me to do it without 
laughing loud and long. It is so simple to apply 
the rules of law to the facts! Still, it does re- 
quire a little more than average mental powers. 

I have spoken of a case in which the judge 
also was trier of the facts, of the abilities he 
must have and exercise as trier of the facts. 
The jury, if it is competent to do its job, must 
possess and exercise precisely the same capac- 
ities. My mental powers, I know, are meagre, 
but I say to you in sincerity and soberly, I 
have presided in hundreds of trials in which 
I was judge and jury and I found, in almost 
every one, the jury’s job a hard job, not a 
simple job. 

If the judge as trier of the facts is to apply 
the rules of law intelligently, he must compre- 
hend the rules of law. Those rules the judge 
has studied for a score of years. If the jury 
is to apply the rules of law intelligently to the 
facts, the jury must comprehend them, after a 
tutelege of thirty minutes. In theory jurors 
have that capacity that they can master, after 
instruction for half an hour, what the judge 
is not certain he has learned after laborious 
study during twenty years. 


QUALITIES OF MIND AND CHARACTER 


If we had a blackboard here it seems to me 
we would be justified in writing on it: “Jury 
service calls for exceptional qualities of 
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mind:—for sustained attention and power of 
concentration; for long and full retention of 
evidence in memory; for ability to judge and 
measure men, to analyze their testimony, reject- 
ing what is false, holding fast to what is true; 
for power to reduce a mass of fact and fluff 
and fancy to essential truths; for capacity 
quickly to comprehend the meaning of the law 
applicable to a case and intelligently to apply 
it.” Is there any part of that sentence which 
any of you would not write? But that sen- 
tence refers only to qualities of mind. Would 
you not write this companion sentence: “The 
juror is a judge; he must have strength of 
character and integrity of soul; he must be 
blind to all save the path of duty made clear 
before him by the light which emanates from 
his solemn oath?” Is there any part of that 
second sentence you would not write? 

These sentences suggest corollary thoughts. 
On this imaginary blackboard, before our two 
sentences were inscribed, already there had been 
written certain other sentences. One seems to 
read: “All men are equal; every man is quali- 
fied for jury service.” A demagogue wrote 
that sentence. No friend of democracy wrote 
it. He is no friend of democracy who contends 
that any public office should be filled by lot out 
of the whole body of the public. The Greeks 
of Attica—and Attica was the purest democ- 
racy of ancient times—every citizen of the 
state of Attica was a cultured man—-you will 
remember that Sir Francis Galton said in his 
great book, “Genius,” that every Athenian citi- 
zen was the equal in intellectual ability of the 
average member of the house of commons or of 
the congress of the United States—he thought 
he was paying a compliment to the citizen of 
Athens when he said that—the Greeks of Attica 
believed, at first, that every public office should 
be filled by lot. They changed their minds, 
when the hour of peril came. They decided 
then at least the generals and the admirals 
should be qualified. Wise old Socrates said no 
office should be filled by lot. That was one 
reason why the demagogues hurried him to his 
trial before a court of 501 dicasts chosen by lot 
and why a court, so constituted, in which the 
presiding Archon had no power to charge as 
to the law or advise as to the facts, condemned 
the Father of Philosophy, “the best and noblest 
man,” said Plato, “I have ever known,” to drink 
the bitter cup of death. Socrates was right. 
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You would be right also should you assert—“It 
is unintelligent to maintain that every man is 
qualified for jury service.” Perhaps one in 
ten is qualified. 

ONE IN TEN 

Perhaps one in ten is qualified. Do your 
minds reject an observation seemingly absurd? 
Try this little test. Write down the names of 
the first ten men you meet as you go abroad 
one day upon the street in Knoxville. Take 
the time to look into the education, background, 
experience, reputation, of each one. When your 
investigation has been finished, select from the 
ten the number, not who are qualified for jury 
service (that is so vague a thing), select the 
number whose advice and decision on some 
matter vital to yourself you would seek out and 
agree to follow, some matter that concerns your 
life, your liberty, your right to keep for your- 
self and family the property you have earned 
by the labor of your mind and hands. Why 
should you not apply that test? He who is 
selected from that group of ten to serve as 
juror in some court will decide whether some 
other man shall have his life or lose it, shall 
have his liberty or lose it, shall have his prop- 
erty or lose it. Moreover, speaking generally, 
his decision of any issue of fact, although it 
violates all logic, all reason, all common sense, 
is as final as a judgment of the supreme court 
of the United States. . . . Indeed more final, 
for the supreme court may reverse to- 
morrow what it said yesterday (and doubtless 
will), but it is written, the decision of a jury 
as to any question rightly submitted to it, if 
supported by evidence, may not be re-examined 
by any terrestial power. 

Challenge the first ten men you meet as you 
go abroad upon the street with the thought in 
mind, you are selecting a final judge in your 
own case. It will be amazing if you find one 
in ten. Challenge the ten to find a man with 
the mental powers of attention, concentration, 
retention, discrimination, analysis, synthesis, 
the ability to exercise those powers, the power 
to comprehend immediately legal principles pre- 
sented frequently, abstrusely, and rationally to 
apply them when comprehended to facts estab- 
lished. Challenge the ten to find a man with 
the integrity of a Lincoln or a Lee (for integ- 
rity either is or it is not). Do you still say 
you will find out of the first ten more than one 
qualified? Did I say, “one in ten?” Perhaps 
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I should have said—‘“one in twenty.” ... So 
I erase the sentence: “Every man is fit for jury 
service.” 

THE Cross SECTION THEORY 

On our imaginary blackboard you may dis- 
cern another slogan written. “The jury should 
be a cross section of society.” A hundred times 
you have heard and read that. Even in the 
opinions of courts you have read it. What is 
its significance? On first consideration its 
meaning is as clear as the ““Mene, mene, tekel, 
upharsin,” which flashed at the feast in Baby- 
lon on Belshazzar’s eyes. “Cross section of so- 
ciety.” An engineering phrase perhaps. It 
suggests a deep cut for canal or railway. The 
exposure of geologic strata, from an upper crust 
down through layer after layer to earth’s ele- 
mental rock. Perhaps it is not an engineering 
phrase. Whatever its origin, it suggests a ver- 
tical cross section, through a class of men on 
top down to a class of men beneath and far 
below. The whole idea is un-American. When 
it becomes American, America no longer will 
be America. 

Sometimes when I have heard that sentence 
it has seemed to mean: “Society is made up 
of the rich, the moderately well-to-do, those 
who have only life’s necessities, the under priv- 
ileged.” Or it means: “Society is made up of 
college graduates, holders of high school diplo- 
mas, those who only can read and write, those 
who cannot read and write.” Or it means: 
“Society is made up of those who love the law, 
those who obey the law because they fear the 
law, those whose sympathies are with them who 
violate the law, those who themselves violate 
the law.” These are the classes some men have 
in mind when they assert—“The jury should 
be a cross section of society.” Moreover, they 
particularly are concerned, although they never 
say so, that the lowest class should always be 
represented. They would challenge the man of 
thrift and leave the pauper, they would chal- 
lenge the bachelor of arts and leave the illiter- 
ate, they would challenge the champion of law 
and leave the criminal at heart. No man here 
tonight will endorse the saying, “Tie jury 
should be a cross section of society,” if a ver- 
tical cross sectioning is meant. One might be 
willing to subscribe to a horizontal cross sec- 
tioning and then to the selecting as jurors the 
men of high character and high intelligence 
from the men of every race, every faith, every 
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profession, every trade. I shall be content if 
the jury shall consist of twelve intelligent and 
upright men. I am not concerned that on the 
jury shall be one baker, one butcher, one can- 
dlestick maker. I am not concerned that on 
the jury shall be one Baptist, one Methodist, 
one Campbellite, one Catholic, one Hebrew... . 
Only the supreme court of the United States 
is constituted on such a basis. Give me only 
“twelve good men and true.” So I erase the 
sentence: “The jury should be a cross section 
of society.” 

Jury service calls for exceptional qualities 
of mind—for sustained attention and power of 
concentration: for long and full retention of 
evidence in memory; for ability to judge and 
measure men, to analyze their testimony, re- 
jecting what is false, holding fast to what is 
true; for power to reduce a mass of fact and 
fancy to essential truths; for capacity quickly 
to comprehend the meaning of applicable law 
and intelligently to apply it. The juror is a 
judge; he must have strength of character and 
integrity of soul; he must be blind to all save 
the path of duty made clear before him by 
the light which emanates from his solemn oath. 
Do I hear a motion to strike out any part of 
these propositions? If they are sound and 
true, what then? , 

EDUCATING THE PANEL 

I move swiftly on. The concept that every 
man is fit for jury service, unless he has been 
convicted of a felony or been an inmate of an 
institution for the feeble minded, must be aban- 
doned. To assert that concept—is demagoguery 
at its worst. Discretion must be vested in 
men competent to exercise it to select men out- 
standing for intelligence and character in the 
several communities of the judicial district. 
Successfully that has been done over and over 
again. And when the panel has been made up, 
let there be instruction as to the nature of 
the jury’s duties. I know a fine state judge 
in Kansas who has written and had printed a 
little booklet which is sent to every man drawn 
for service. In New York City the senior dis- 
trict judge showed me last summer the spacious 
room in which, on the first day a new panel 
comes to court he or a colleague delivers a 
studied and detailed lecture of instruction to 
the jury panel. 

If the panel is made up of men of character 
and intelligence, let them be dealt with as men 
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of character and intelligence, called to discharge 
a dignified and solemn duty. Surround them 
with an atmosphere of solemnity and dignity. 

. . They may be trifles, some men think they 
are, the indicia of dignity and solemnity, that 
ought to be present in every courtroom. Some, 
however, think they have real significance, are 
not trifling things. Whatever reminds the 
judge on the bench, counsel at the bar, the jury 
in the box, that the courtroom is the holy shrine 
of justice, inspires all to endeavor to achieve 
justice. The judge in his black robe, the audi- 
ence rising, the crier’s proclamation ending— 
“God save the State of Tennessee and this 
Honorable Court,” the strict maintenance of 
order—no whispering, no shuffling of newspa- 
pers, no smoking, no spitting of tobacco juice. 
Reflects the juror: “This is no common place 
in which I find myself today! This is a place 
as solemn and dignified as the House of God.” 
lt is, in a real sense, the House of God. Or, 
it should be! ‘the juror should see around him 
all the evidences of dignity—and also all the 
evidences of prompiness and punctuality and 
efficiency. (The judge who comes to the bench 
ten minutes—or ten seconds late, falls short.) 
The juror who sees these things around him, 
when he returns to the community from which 
he came, will say to friends and neighbors— 
“I have seen and been a part of a court of 
justice; where I was treated like a man, not 
like a moron; where my time was not thrown 
away; where justice neither was denied or de- 
layed, but done.” 

That statement to his neighbors “I was not 
treated like a moron,” has meaning. When the 
twelve retired to the jury room, they found 
no such silly rule inscribed on the wall as— 
“No juror shall comment on the evidence in 
the case.” American jurors can comment and 
they do. They go far beyond the evidence. 
They discuss the color of the hair of the par- 
ties, the religious background of lawyers, liti- 
gants, and witnesses, their own experiences in 
life. . . I suppose some reformer some day 
will propose the enactment of a statute for- 
bidding the juror commenting on the evidence. 
He will say, “There is danger that the strong 
man on the jury may influence his weaker 
brother; we shall have a one-man verdict, not 
a twelve-man verdict; it will not be a jury 
trial.” 

Some day a reformer may appear who will 
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seek to have forbidden comment on the evi- 
dence by the lawyers in a case. He will say, 
perhaps, or he will jabber—a man that idiotic 
probably could only jabber—‘“The lawyer should 
not comment on the evidence: He is biased, 
prejudiced, hired: He may mislead the jury: 
One lawyer in a case may be more skillful 
than his adversary: The jury will not do equal 
justice unless comment by counsel is pro- 
hibited.” 

I suppose if jurors really are morons and 
weaklings, as some say they are and others 
would have them be—support might be found 
for such bizarre reforms as these. Happily, 
until now, they have made no headway, until 
now only judges are forbidden, in certain jur- 
isdictions, to aid the jury to more intelligent 
functioning by advice touching the facts. “Some 
have gone so far,” said the late and eminent 
Chief Judge Crane of the great New York court 
of appeals, “Some have gone so far as to con- 
demn a judge for having any opinion at all 
about a case tried before him, as though he 
were less than a man, a mere figure head. 
There is a tendency,” he said, “to drag down 
the judiciary to this low level.” “Why is it,” 
said Elihu Root, when he was President of the 
American Bar Association, “that by statutory 
provisions the only advice, the only clarifying 
opinion and explanation regarding the facts 
which stand any possible chance to be unpreju- 
diced and fair in the trial of a cause is ex- 
cluded from the hearing of the jury?” “It is,” 
he said, answering his own question, “to make 
litigation a mere sporting contest between law- 
yers and to prevent the referee from inter- 
fering in the game.” But I shall not venture 
now into this controversial field. I shall con- 
ceal my thoughts. 

Democracy has been threatened. Democracy 
and all its institutions have been threatened. 
The enemies of democracy sneer at the insti- 
tutions which we cherish, the products of the 
long struggle of our kind to acquire and to 
maintain liberty. They say, democracy’s in- 
stitutions are futile, that they fail. They say 
our courts are inefficient, incompetent, the im- 
plements of .. . the enemies of democracy move 
upon the citadel. It is imperiled. The walls 
must be strengthened. If there are breaches 


they must be repaired. They will be repaired. 
Unfurl on the highest pinnacle the brave ban- 
ner of the free... . “Protect us by Thy Might, 
Great God our King.” 
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Bar’s Duty to Courts and Clients Is Not Fulfilled 


In the following address Justice Cuff sets forth briefly a shocking lack of in- 


terest in a very serious phase of judicial administration. 


observed the same facts. 


All trial judges have 


It is absurd to assume that the legal profession cannot 


achieve a remedy for a situation which makes of untrained advocates a menace 


both to clients and to courts. 


Readers are urged to think about this situation 


and to submit to the Journal the result of their thinking. 


AT A SESSION of the Brooklyn Bar Associa- 
tion a notable address was delivered by Justice 
Thomas J. Cuff, of the New York supreme 
court, sitting in Brooklyn, on a subject of vital 
concern to the bar, the bench, to clients and 
to the public service. Because there is a paucity 
of thinking and writing on the matter of the 
young lawyer’s privilege of representing clients 
in the courts, Justice Cuff’s speech was too 
brief, but it should at least stimulate thinking 
on this subject. 

Declaring that the practice of law is much 
in need of improvement which can come only 
through the understanding and the courageous 
action of the organized profession, the speaker 
said: 

“Today any youngster, before the ink is dry 
on his license, has the legal right to assume 
any phase of litigation, as plaintiff’s lawyer, or 
as defendant’s. So far as our law is concerned 
any novitiate can assume the awful responsi- 
bility of defending one charged with a capital 
crime. Of course I think that no judge would 
permit the exercise of that right. But it is a 
fact that the inexperienced lawyer, having 
acquired the privilege of utilizing the machin- 
ery of the law is answerable to no definite 
authority for what he assumes to do. 

“The profession has lost a great deal by 
assuming that every lawyer is capable of per- 
forming every kind of legal service. No lawyer 
should undertake work for which he is not 
thoroughly equipped. The practice of the law 
is too important, too sacred, to be approached 
in our hit-or-miss way. Almost every case is 
of vital concern to someone. Decisions may 
be far-reaching. The consequences of blunders 
are often desperately bad. 

“There is a far broader range of law prac- 
tice now than ever before. Few men possess 
the versatility or the experience to justify 
experimentation in all branches. 

“Trial work especially is an art. Graduation 
from a law school, no matter how complete its 
curriculum, is no guaranty of success in any 
special field. Many elements combine to pro- 
duce a capable pleader. There is not room in 
the courts for all lawyers. Those not confident 
of a real call should cultivate other fields and 


rely upon experienced and successful trial law- 
yers for dealing with litigation in all stages. 
And it follows that expert trial lawyers should 
not assume to advise in respect to matters that 
naturally call for a different training. 

“The principle of apprenticeship applies espe- 
cially to the case of the lawyer, young or old, 
who has ambition to represent clients in the 
trial or appellate courts. Newly admitted 
lawyers should rate as apprentices, regardless 
of their ambitions, until they can establish a 
reputation by assisting experienced seniors. 
This does not imply servile work for the 
juniors. What it implies is protection of clients. 
The courts too need to be protected. 

“Our law schools are far better today than 
any law schools ever were in any former times. 
But teaching law as theory is one thing—prac- 
ticing law is another. The profession knows 
this, but it has not realized that it must find 
means to solve this problem. 

“One of the serious weaknesses here pre- 
sented is to a considerable extent overcome by 
the larger firms, all of which have specially 
trained members for special branches of the 
practice. This, though excellent as far as it 
goes, only serves to illustrate what has been 
said about the necessity, for the average lawyer 
and for his clients, that he limit himself to 
fields in which he has gained competence. 

“Lawyers with a wide range of practice prob- 
ably still constitute a majority of our profes- 
sion. But the profession has been too busy or 
too competitive to develop means for self-dis- 
cipline in matters now involving moral turpi- 
tude. The bungling amateur may embarrass 
the courts, may wreck a client’s case, may sub- 
ject the profession to criticism, and still be in 
a position to err again, so far as the organized 
bar is concerned. 

“This unconcern for a vital social function 
and for the public reputation of lawyers should 
stir us all to devise means for training novi- 
tiates who believe they have forensic ability. 
and for obliging them to prove their capability 
before holding themselves out to the public as 
competent advocates. 

“However thorough the teaching of law may 
be in our schools, it can never equip the student 
for immediate competition with experienced 
lawyers. 

“The large law firms have fully developed 
methods for training young lawyers without 
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detriment to clients’ interests. It seems to be 
the privilege and the duty of the organized bar 
to discover a practical means for developing 
experts who will take care of the field of liti- 
gation and thus provide for general practition- 
ers an available competent service of trial 
lawyers. 


[Vor. 25 


“If there is anything in the wide range of 
the lawyer’s interests and labors that calls for 
study and a practical solution it is this matter 
of developing expertness in trial work and of 
supervising the training of young lawyers who 
hope to become competent trial lawyers.” 





Iowa Constitution Enjoins Court Supervision 


“The supreme court shall. . 


. exercise a supervisory control over all inferior 


judicial tribunals throughout the state-——Jowa constitution; sec. 4, art. V. 


IN WEBSTER’S INTERNATIONAL we find “super- 
vise” defined thus: “To oversee for direction; 
to superintend; to inspect with authority.” In 
common speech the word has been used with 
just this meaning. 

In a number of states the constitutions con- 
tain provisions for the exercise of judicial 
power by the highest courts to prevent in- 
justice in a specific case. The assumption 
seems to be that the supreme court may, in 
its discretion, by a conventional writ or other- 
wise assert powers not allotted to trial courts. 

The section of the Iowa constitution above 
quoted has no relation to procedural rules. In 
the legislative article the power to make rules 
of procedure for the courts is positively re- 
served to the legislature. To “exercise a 
supervisory control” must be taken to mean 
just what the ordinary citizen would assume, 
and to mean also, to the lawyer, a power and 
responsibility to prevent injustice in a parti- 
cular and exceptional instance. There is no 
antipathy between the common and the techni- 
cal definitions. 

In 1936 the Iowa supreme court created its 
“judicial advisory commission” which has been 
actively functioning under the chairmanship of 
Mr. H. H. Stipp of Des Moines. In its third 
report to the supreme court the commission 
quotes the constitutional provision for “super- 
visory control over all the inferior judicial 
tribunals throughout the state,” and expresses 
the opinion that the supreme court has “execu- 
tive and administrative duties” as well as judi- 
cial duties. 

“It has been the experience in this country 
generally,” the report says, “that the courts, 
in the press of the performance of their strict- 
ly judicial functions, have had a tendency to 
overlook in some degree the performance of 


some of their executive and administrative 
functions.” 


Judge John J. Parker, is quoted in an apt 
statement. 


“One of the first steps in achieving efficiency 
in judicial administration is to unify the courts 
under a competent administrative head, to the 
end that judicial man power may be assigned as 
needed to the relief of delay and congestion and 
that administrative processes may be properly 
supervised and regulated. The lack of any such 
unity and supervision is the outstanding char- 
acteristic of the courts of most of the states. . . 
I do not advocate any supervision over the 
exercise of the essential judicial functions 
vested in the judge; but if the judicial estab- 
lishment is to function efficiently there must be 
authority somewhere to assign judges to duties 
so that those with a light burden of work in 
their districts may help in districts where the 
burden is heavy, and to supervise such matters 
as the calling of dockets, the assignment of 
cases for hearing, the use of pretrial practice, 
and to direct judges to proceed with trials and 
render decisions in cases submitted. This is 
what the administrative act has done for the 
federal courts through the setting up of the 
judicial councils in each circuit. Similar pro- 
visions should be made for unifying the work 
of the judiciary of the state.” 

The report to the Iowa supreme court makes 
reference to certain difficulties that need atten- 
tion and then makes its practical proposal as 
follows: 


“To perform its constitutional supervisory 
function our supreme court would need an em- 
ployee to perform substantially the functions 
now exercised by the director of the administra- 
tive office of the federal courts. The supreme 
court of Connecticut has such a functionary and 
he is called ‘administrative secretary to the 
supreme court.’ With such a secretary our 


supreme court would know what is the condi- 
tion of business in our trial courts. The point 
is that now nowhere is there adequate informa- 
tion of business in our trial courts.” 

There has been other evidence that the re- 
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markable service performed by the federal ad- 
ministrative office is affecting professional 
opinion. For once, thanks largely to Homer 
Cummings, a carefully planned office of ad- 
ministration has made law without muddling. 
Its value has exceeded the expectations of the 
most enthusiastic supporters. 

In a number of our larger cities specially 
created courts having administrative heads 
have established standards of performance far 
above those in the constitutional courts. This 
Journal has published reports which verify the 
foregoing eulogy. Of course the properly con- 
stituted court would be one with complete juris- 
diction for the entire state, and with a better 
mode of judicial selection and tenure than is 
yet available in this country. 


ANNUAL REPORTS Do NoT SUFFICE 


A constant survey of the operation of courts 
is something virtually impossible in the states 
without employing a competent agent to assist 
the responsible officials. Judicial councils in 
one form or another are of course essential to 
serve as observers and advisers to the central 
authority, but there has been a disposition to 
believe that advice alone could adequately serve 
pressing needs. 

Another conception which was overplayed 
was the idea that the gathering of statistics of 
litigation would afford information which would 
bring about all needed reforms. The figures 
were obtained at tremendous cost, and they 
are still available, but nothing has happened. 

The central problem of the state judicial 
system is similar to that in a number of lines 
of industry and commerce. Annual reports 
cannot meet daily problems. Among the short 
steps toward developed administrative direction 
are the circuit judges associations in Wiscon- 
sin and Michigan. In each state the president 
of the association has the official duty of as- 
signing judges not overbusy to circuits that are 
seriously in arrears. Compared with earlier 
conditions in these states this plan is success- 
ful, but it falls far short of what the Iowa 
supreme court can achieve under its consti- 
tutional grant of power, which extends to “all 
inferior tribunals throughout the state.” 

An extension of service to the courts of 
limited jurisdiction and the justice courts would 
be of extraordinary value. 
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IowA MAy LEAD A MOVEMENT 


Approval of the Iowa concept does not go 
so far as to presume an immediate solution of 
the most pressing problem faced by the court 
systems in most of the states. One authorized 
agent, however, could render a vital service 
from the beginning, and expand it rapidly to 
meet needs now little appreciated. The utiliza- 
tion of all judicial power would be a first stage. 
Only lazy judges—a rare species—would fail 
to applaud. And it would not be long before 
means for saving time would be discovered. 
Aside from the circuits, where interest has 
largely centered, are the more numerous courts 
of counties and cities, which can be served to 
a remarkable degree by a central agency. Every 
judicial officer throughout the state, prosecutors 
thrown in, could, with supreme court support 
of an administrative supervisor, acquire a con- 
ception of what judicial administration should 
mean—and can mean. 

The expense? No, the saving! 


SIXTEEN STATES IN IOWA’S POSITION 


There are fifteen states, in many of which 
the bar has shown keen interest in improved 
administration, that have substantially the same 
constitutional provision as Iowa. Here is the 
list: Arkansas, Colorado, Iowa, Kentucky, 
Louisiana, Michigan, Missouri, Montana, New 
Mexico, North Carolina, North Dakota, Okla- 
homa, South Dakota, Wisconsin, Wyoming. To 
this list Florida must be added by virtue of 
the supreme court decisions in Ex parte White, 
4 Fla. 165, and in State v. Gleason, 12 Fla. 190. 

In the Colorado constitution the “general 
superintending control over all inferior courts” 
is “under such regulation and limitation as may 
be prescribed by law.” The Montana provision 
is similar. 

In Louisiana the present interpretation con- 
fines “supervisory” jurisdiction to issuance of 
writs and orders necessary in aid of the court’s 
appellate jurisdiction. Keegan v. Comm’s, 154 
La. 639. In California the power to superintend 
was vested in a judicial council by the consti- 
tutional amendment of 1926. A vigorous use 
of the power has been of incalculable value to 
the state. Leadership was reported in this 
Journal, 9:35, 10:171, 11:9, 12:18. 

Finally, the needed superintendence might be 
provided in any state by legislation and through 
a judicial council; or it might be initiated by 
the supreme court, through its clerk’s office. 
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Illinois Moves Toward Complete Use of Pretrial 


CONTINUED PROGRESS of pretrial procedure in 
the courts of Illinois is reported by Chairman 
Albert E. Jenner, Jr.1 

A statute enacted by the state legislature a 
year ago provided for pretrial in all the courts 
of the state.2 Pursuant thereto, the supreme 
court adopted a pretrial rule similar to Federal 
Rule 16. Both the circuit and superior courts 
of Cook County amended their rule as of Jan- 
uary 1, 1942, to establish pretrial calendars. 
The circuit court, which had previously bene- 
fited from voluntary pretrial conferences con- 
ducted by Judge Walter J. LaBuy, places all 
cases automatically on the pretrial calendar for 
hearing by the assignment judge. The superior 
court, which had no experience of its own with 
pretrial, adopted a rule identical with that of 
the circuit court except that it sets up a pre- 
trial calendar for each individual judge and is 
not mandatory but permissive only. No action 
was taken at this time by the other large Chi- 
cago court, the municipal court, because it al- 
ready has a thoroughly established and success- 
ful pretrial routine instituted last year by 
Judge Oscar §. Caplan and now handled by 
Judge Joseph Drucker. 

Various circuit courts throughout the state 
have adopted a rule substantially similar to 
that of the circuit court of Cook County. The 
Section on Civil Practice, Pleading and Pro- 
cedure of the state bar association, under the 
supervision of Mr. Jenner, submitted a draft of 
a uniform pretrial rule to the Illinois Circuit 
Judges’ Association at its annual meeting early 
in the year. From the comments at the meeting 
it appeared that about seventy per cent of the 
courts would adopt a local rule, and that most 
of them would make a sincere effort to make 
the new procedure a success. 





1. Chairman Jenner has served on a number of re- 
form committees: those created by the Illinois and 
Chicago Bar Associations which drafted the Ill. Civil 
Practice Act of 1933 and the Rules of the Ill. Sup. 
Ct. adopted pursuant to that act; after several years 
service as secretary of that committee he became 
chairman in 1937, resigning four years later when he 
became a member of the Board of Governors of the 
Illinois State Bar Assoc.; later the committee became 
a bar assoc. section and now is under Mr. Jenner’s 


Convincing testimony to the effectiveness of 
pretrial in outstate circuits as well as in the 
metropolis is furnished by a report from the 
Honorable James V. Bartley, circuit judge at 
Joliet, Illinois.* Judge Bartley took office in 
1939 with 2,310 cases pending. By a combina- 
tion of intelligent administration, hard work, 
and the use of pretrial procedure (begun in 
September, 1940) the pending cases have been 
reduced to 397 in number, of which 168 are 
inactive. Of the 229 “live” cases, only 99 are 
more than three months old, and only 21 more 
than a year old. 





Jury Trial Not Important in Louisiana 

The recent August Journal presented a de- 
scription of the mode of using the jury in 
Louisiana. Soon thereafter there was made 
available a report prepared for the Louisiana 
State Bar by a special committee by way of 
cooperation with seven ABA committees on 
judicial administration. But for its length the 
entire report would receive publication in the 
Journal. A brief part, dealing with jury trials, 
is here quoted. 


“July trials in civil causes in Louisiana today 
serve little purpose. Except in expropriation 
suits, when it is made mandatory, jury trial 
in civil cases in many of the parishes of Lou- 
isiana is almost unknown. In the larger cities, 
New Orleans and Shreveport, jury trial is still 
resorted to by counsel, in personal injury suits, 
in the hope that a larger measure of damages 
might be wheedled from a sympathetic jury. 
But since the appellate court’s review is both 
on the law and on the facts, and considering 
that the adjudicated causes on appeal reflect the 
exercise by the appellate tribunals of their con- 
stitutional right to render judgment on the 
record, the verdict of a jury carries with it no 
greater weight than the prima facie validity 


supervision as a member of the Board of Governors; 
he is also now chairman of the Am. Bar Assoc. special 
committee on improvement in the administration of 
justice, and also is one of the national directors of 
the procedural survey being carried on by the ABA 
Junior Bar Conference. The earliest use of pretrial in 
Illinois was reported in this Journal, 24:72 and 24:135. 

2. Ill. Rev. Stats. 1941, Chap. 110, par. 182A. 

3. See also the report of pretrial success under the 
three circuit judges sitting at Peoria. 24 Jour. AJS 72. 
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which attaches to the judgment of a trial judge, 
unaided by a jury. 

“Among the important characteristics of the 
code of practice of 1825 was the reform that 
the litigant who wishes a trial by jury must de- 
mand it specially. (C P 494-495 of 1825 and 
also of the code of 1870). These articles, to- 
gether with the underlying trend of the civil 
law of Louisiana, have saved the people of this 
state from a great many of the tribulations 
which now harass those states where trial by 
jury has been unnecessarily over-emphasized. 
Hence the need in Louisiana of adopting the 
reforms as recommended, so far as they relate 
to jury trials, is not apparent. 

_“The trial of criminal cases is regulated prin- 
cipally by the code of criminal procedure. This 
code, prepared pursuant to Act 276 of 1926, 
represents a rather complete re-examination in 
recent years of the incidents of criminal pro- 
cedure. Under art. 340 of the code, misde- 
meanors are tried by the judge without inter- 
vention of a jury. Under art. 342, the defendant 
may elect to be tried without a jury whenever 
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the offense is not capital or punishable with 
imprisonment at hard labor. The trial of mis- 
demeanor causes without a jury has expedited 
the conduct of minor criminal cases. 

“The influence of the new federal rules in 
making uniform the procedure in all federal 
courts and at the same time putting into effect 
the best thought and experience of acknowl- 
edged experts in that field, cannot be over- 
estimated. 

“As a substitute for existing evils in any 
locality, the federal rules furnish a fruitful 
field in which a remedy may be found. The 
evils they seek to remedy are mainly of common 
law origin. The common law faults in trial 
practice which the federal rules mainly seek to 
remedy never existed in Louisiana. It would 
seem that the remedy should not be applied 
where the evil does not exist. There will un- 
doubtedly be opportunities offered to consult 
and examine the workings of the federal rules 
in many respects. But for present purposes the 
need in Louisiana for adopting the rules as a 
whole is not apparent.” 


Supreme Court Justices Present Views on Bar Integration 


(Concluded ) 


PUERTO RICO 
Emilio del Toro, Chief Justice 


[Note—In even a brief survey of the recent 
history of bar organization one must be im- 
pressed by the variety of ways through which 
a single idea may be motivated. In more than 
a score of states and in a period of twenty 
years, lawyers, legislators and judges, have suc- 
ceeded in developing many ways of accomplish- 
ing an identical purpose. One who reads the 
history of the Puerto Rico Bar, very concisely 
set forth by Mr. F. Soto-Gras (Jour. AJS, 
16:104) realizes that our states have been un- 
fortunate in having no pattern, no ideal, during 
their formative stages. We knew only the 
English practices in respect to lawyers and 
courts of a time before they were reformed. 
Compared with our more prosperous integrated 
state bars the resources of the regenerated 
Puerto Rico Bar appear fabulous. It’s a small 
bar in numbers; that may make it easier to 
develop a fraternal and cooperative spirit. We 
say regenerated because from the time of the 
U. S. Army occupation until 1932, the profes- 
sion dwelt in the wilderness. ] 


“The Bar Association of Puerto Rico was 
incorporated by act of May 14, 1932. The act 
makes membership compulsory for all practicing 
attorneys, who must pay six dollars annual 
dues. If this sum is not paid the attorney may 
be suspended from practice through proceed- 
ings in the supreme court. 

“The sources of income of the association are 
the following: The dues paid by its members, 
and the produce of a one-dollar stamp which 
must be affixed by every attorney to the initial 
document filed by him in any judicial action or 
proceedings in the courts of justice of Puerto 
Rico, and of a twenty-five cent stamp which is 
adhered to the original and the copy of each 
deed executed in the Island. 

“The association has organized with these 
sources of income insurance and loan systems 
among its members. The individual insurance 
reaches the sum of $1,000 and policies amount- 
ing to $48,400 have already been paid. 

“I believe in bar integration. It has been 
in practice in Puerto Rico for more than one 
century, and the form which has been lately 
adopted—act of May 14, 1932, seems to be ren- 
dering satisfactory results, especially in rela- 
tion to the insurance policies. 

“T have exchanged views with my colleagues 
of the court and they agree to what has been 
stated above.” 
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VIRGINIA 
Herbert B. Gregory, Justice 


“Under an act of 1938 the entire duty of in- 
tegrating the bar of Virginia was imposed 
upon the supreme court of appeals. The court 
completed the integration of the bar in 1938, 
and from the beginning it has been successful. 
Every lawyer in the state is a member, and the 
annual dues are $3.50. 

“The rules of integration provide for a gov- 
erning council of 40 members, of whom 34 are 
elected by the lawyers of the 34 circuits, and 6 
are appointed by the court. To the council is 
delegated the power of administering the act. 
The success of integration depends upon the 
council. 

_ “Advisory opinions are given upon applica- 
tion of any active member touching questions 
of professional conduct. This is an important 
feature, and in Virginia it has been executed 
by a competent committee which has been called 
upon to render such opinions many times. 

“A full time secretary is provided. He main- 
tains an office at the seat of government. His 
duties are manifold. We are fortunate in hav- 
ing an experienced attorney at law as the sec- 
retary. 

“Disciplining, suspending and disbarring at- 
torneys is another important feature. We have 
had occasions to make many investigations of 
those thought guilty of unprofessional conduct, 
and while a number of unworthy ones have been 
suspended or disbarred we have not yet elim- 
inated all of that group. With time, however, 
we believe most of them will be eliminated. 

“On the whole the members of our court are 
pleased with the operation of the new system. 
Some mistakes have been made, but considering 
the newness of the system, the reactionary 
views of some of the bar and the fact that it 
is difficult quickly to educate the public on the 
system, we of the court are satisfied that the 
movement is worthy and that it helps the bench 
and bar. The best-informed lawyers are of the 
same view.” 


WASHINGTON 
John S. Robinson, Chief Justice 


“Our state bar was integrated pursuant to 
chapter 94, laws of Washington, 1933. We 
have therefore had a full eight years experi- 
ence with it. I personally feel that it has been 
an unqualified success. I feel sure that almost 
all of the judges of this court are of the like 
opinion. I do not say all because I wish to be 
accurate, and due to the absence of one or two 
of the judges I have not been able to make a 
complete current inquiry. 

“During the first three years of that eight- 
year period I was still actively engaged in the 
practice of law, and I therefore feel qualified 
to speak of the matter from the point of view 
of the lawyer as well as that of a member of 
the supreme court. 
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“The act was not received with favor by a 
minority of the attorneys. No doubt there is 
still some opposition to the system, although 
it has pretty well died down. I believe that a 
bill has been introduced to repeal the state bar 
act in every legislative session since its enact- 
ment except the last. Once—in the first, I think 
—it came to a vote in one house or the other 
and was overwhelmingly defeated. Since then it 
has never got by the rules committee. 

“Under the old voluntary system it was al- 
ways the complaint that the state bar associa- 
tion was run by and for a self-perpetuating 
clique of ‘corporation’ and ‘insurance’ lawyers. 
This belief had some appearance of validity— 
although I think only an appearance—but it 
was earnestly and sincerely held. It was argued 
that this would be so under the integrated 
system and that the power of that class of 
lawyers would therefore be greatly augmented. 
It has not worked out that way. 

“A member of the board of governors is 
elected from each of the six congressional dis- 
tricts by the vote of the lawyers residing 
therein. The choice in every instance has 
fallen upon some sound, hardworking lawyer 
engaged in general practice. Neither cranks 
on the one hand nor men who might perhaps 
be suspected of intending to use such an office 
to advance their personal interests have been 
elected. 

“The president, who serves for one year, is 
elected by the board, and so far its choice has 
uniformly been a happy one. 

“In the old days also it was the complaint of 
the small-town lawyers that the ‘Seattle crowd’ 
ran everything, and it was hard to get them 
to take any interest in the association. Under 
the present system, that is impossible. Almost 
half of the lawyers in Washington are located 
in Seattle, and since they are all in one con- 
gressional district, they have but one member 
of the six-man board of governors. 

“Since the integration, interest in matters 
concerning bar affairs has constantly grown, 
and we have been able to better correlate the 
efforts of all the agencies which are working 
toward a better administration of justice. The 
state bar will hold a two-day meeting at Mount 
Rainier, July 25 and 26. There will be a large 
attendance, as I am informed that practically 
all of the extensive accommodations there have 
already been reserved for some weeks. At the 
same place and time the judicial council (estab- 
lished in this state in 1925) and the superior 
court judges’ association will also hold their 
sessions. It is expected also that at least seven 
of the nine members of this court will be in 
attendance. 

“This letter has already reached an undue 
length, but I shall indicate briefly a few of the 
chief benefits which have accrued from the in- 
tegrated system. 
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“Integration has given us a sound, modern 
system governing examinations and admissions. 

“It has furnished an easy and inexpensive 
method by which the judicial council or the 
Superior court judges’ association—or the su- 
preme court, if it desires to do so—can accu- 
rately ascertain the reaction of the entire bar 
to proposed changes in rules or procedure sim- 
ply by running return postal cards through its 
addressograph. A number of such referendums 
have been taken. These have been found very 
useful because none of the agencies mentioned 
desire to force a major change in rules or pro- 
cedure against the will of a really determined 
minority. 

“The integrated bar has been of the greatest 
benefit in handling disciplinary matters. Un- 
der the present system local personal prejudice 
can have but little effect, and discipline tends 
to be uniform and consistent throughout the 
state. This work has been very faithfully and 
carefully done and has taken an immense load 
off the court, for such matters now come to us 
in an orderly way in which they can be easily 
reviewed. 

“T could readily mention a number of other 
reasons why I think so well of the integrated 
bar, but lack of space and time forbid. I must, 
however, say one thing more lest you account 
for my enthusiasm for it upon the theory that 
I had something to do with its creation. This 
is not true—I had nothing at all to do with it. 
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In fact, as I recollect, when it was proposed, 
I was rather doubtful, or at least lukewarm, 
about the matter. Neither have I been a mem- 
ber of the board of governors at any time nor 
in any other way connected with its adminis- 
tration. I have had, however, an excellent op- 
portunity to become familiar with its opera- 
tions; for during the first three years of its 
existence, 1933-36, I was chairman of the state 
board of bar examiners, which brought me in 
constant contact with the president and gov- 
ernors. 

“Conditions differ radically in different 
states. What is good for Washington may not 
necessarily be good for Montana. I think, how- 
ever, that changes in the method of integra- 
tion can provide for such differences. The idea 
itself is, in my opinion, sound and adaptable 
to conditions in all of the states. Since I be- 
gan the dictation of this letter, one of my 
associate judges whom I had not been able to 
contact came in, and I asked his opinion. He 
began the practice of law about thirty-five 
years ago and has served sixteen years as trial 
judge and four more as a judge of this court. 
He says that the integration of the bar has 
done more for the improvement of the admin- 
istration of justice in this state than any other 
thing done with that intent since he became a 
member of the bar. I began practice in Wash- 
ington thirty-one years ago and I am of the 
like opinion.” 
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